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IN THE DISTRICT COURT OF THE UNITED STATES
SOUTHERN DISTRICT OF CALIFORNIA
CENTRAL DIVISION

GONZOLO MENDEZ, et al,

Plalntiff,

Vs, No. 4292 M

DEFENDANTS REPLY BRIEF

WESTMINSTER SCHOOL DISTRICT
OF ORANGE COUNTY, et al.,
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Defendants.

I

A. THE COURT LACKS JURISDICTION OVER THE SUBJECT MATTER IN
THAT IT APPEARS FROM THE EVIDENCE AND THE PLEADINGS THAT
THERE IS NO SUBSTANTIAL FEDERAL QUESTION INVOLVED.
1. Education is purely a State matter wlthin the controel of

the States. In Cummings v. Richmond Board of Education, 175 U. S. 528,

the Supreme Court stated, on page 545:
", .... Under the clrcumstances dlsclosed, we cannot say
that this actlen of the State Court was, wlthin the mean-
ing of the Fourteenth Amendment, a denlal by the gtate to
plaintiffe and to thosé agsoclated with them of the equal
protectlon of the laws or of any privileges bélonging to
them as cltizens of the United States. We may add that
while all admit that the beneflt and burdens of public

taxatlen must be shared by citizenes wlthout dlscrimina-
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tions against any class on account of thelr race, the

education of the people in schools maintained by

3tate taxatlon is a matter belonging to the respectlive

states, and any interference on the part of Federal

Authority with the management of such schools cannot

be Justified except in the case of a clear and unmis--

takable disregard of rightes secured by the supreme law

of the land."

2. The State has under the Constitution of the United States,
fulfilled its obligation so far as education 1s concerned when it has
furnished to all pupils within 1ts borders equal facillties for obtain-
ing an education at public expense.

Gong Lum v, Rice, 27% U. 8. 78

The Court states on page 85, " The right and power of the
states to regulate the method of providing for the educa-
tion of 1ts youth at public expense is clear." c¢iting
Cumnings v. Richmond, 175 U. 3. 528,

9chool Dist. No. 7 v. Hunnicutt, Bl Fed. 24 528

Wong Him v. Callahan, 119 Fed. 3&l

Ward v. Flood, 48 Cal. 3&

It 1s true that in all the above cases the facts pertained to
the separation of the races, while the separatlion as to race 1s not in-
volved 1n this case.

It is our contention that the racial cases are squarely in
point so far as the legal principle applicable 1s concerned. It is held
in all the raclal cases that the only provislion of the United States Con-
stitutlon applicable is that clause 1n the Fourteenth Amendment which

provides: ".. Nor deny to any person within i1ts Jurisdiction the equal

protectlon of the laws." (Italics'ours). The above clause appllies to

any person regardless of race. It must certalnly be conceded that any
indivlidual of any race 1lsg & person.

In the case of Pace v. State of Alagbama, 106 U. S. 5873,the Court

states of page 583, rererring to the Fourteenth Amendment:

-
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referred to problems simllar to the one at bar.

the question of the valldlty of a statute requiring the providing of
separate coaches for persons of the white and persons of the negro race,
our Supreme Court in dlscussling the applicatlon of the Fourteenth

Amendment, referring to the case of Roberts v. Boston, 5 Cush. 19,states:

" the commiptee extended to the establishment of gseparate scheels

"The Counsel 1s undoubtedly correct in his view of the purpose
of the clause of the Amendment 1n questlonr, that 1t was to
prevent hostlle and dlscriminatory State leglslation agalnst

any person or class of persons." (Italics ours)

The Courts 1n dlscussling the raclal problems have by analogy

In the case of Plissy v. Fergusen, 163 U. 8. 537, which 1nvolved

"One of the earliest of these cases 1s that of Roberts v. Bogton

5 Cush. 198 in which the Supreme Court of Massachusetts held

that the general school committee of Boston had power to make
provisien for the 1nstructlon of colored children in separate
schools establlished exclusively for them, and to prohiblt
thelr attendance upon the other schools. 'The great principal,’
sald Chlef Justlice Shaw, 'advanced by the learned and eloquent
Advocate of the plaintiff (Mr. Charles Sumner) 1s that by the
Conetltutlion and laws of Massachusetts, all persons wlthout
distinctlon of age or sex, birth or coier, origin or condl-
tlon, are equal before the law ..... But when thls great
principle comes to be applied to the actual and varlous
conditions of persons 1n soclety, 1t will not warrant the
assertion that men and women are legally clothed wlth the

game clvil and political powers, and that chlldren and adults
are legally to have the same functlons and be subjlect to the
same treatment, but only that the rights of all, as they are
gettled and regulated by law, are equally entlitled to the
paternal consideration and protection of the law for thelr

maintenance and security.' It was held that the pewers of




for children of different sexes and colors, and that they

might alsc establish special schools for poor and neglected

children, who have become too 0ld to attend the primary school

and yet have not acgquired the rudiments of learning, to énable
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them te enter the ordinary school." (Itallcs ours).

In People v. Gallagher, 93 N. Y. 43%, 45 American Reports 232

AT PAGE 237, Am. Rep. in construlng ‘the Fourtsenth Amendment, stated:

M1t 1s belleved that this provision will be glven its full

scope and effect when 1t 1s so construed as to secure to all

citlizens, wherever domiciled, equal protectlon under the
laws and the enjoyment of those privileges whlch belong, as of

right, to each indlvidual cltizen. This right, as affected by

the questlons in thls case 1n 1its fullest sense, 1s the
privilege of ob%alining an education under the same advantages
and with equal facllities for 1its acquisition with those enjoyed

by any other individual. It is not believed that these provislons

were intended to regulate or interfere with the goclal standing
or privileges of the citlzen, or to have any other effect than

to glve to all, without respect to color, age or sex, the same

legal rights and the uniform protectlien of the same 1lawsB....."

(Italics ours) |

The Court further stated on page 239:

" ...;. It would seem to follow, as the necessary result of
the appellant's contention, that the actlion of the legislature
of the various States providing schools, asylums, hospltals
and benevolent institutions for the excluslve bénefit of the
colored, as well as other races, must be deemed to be infrac-
tions of constitutional ﬁrovlslons and unlawful exercise of

legislative power. The literal application of 1ts provisions

as interpreted by him would prevent any classification of

¢itizens for any purpoge whatever under the laws of the State,

and subvert all such assoclatlons as are limited in theilr
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enjJoyment to classes distingulshed elther by sex, race, natlon-

. (Italics ours).

on page 761, Am. Rep. 738:

ality or creed. If the argument should be followed out to its
legitimate concluslon, it would also forbld all classlfication
of the puplls in public schools founded upon distinctions of
gex, nationality or race, and which, 1t must be conceded, are
egsential to the most advantageous administration of educational
faclilitles in guch schools. Seeing the force of these conten-
tions the appellant concedes that dlsclmination may be exer-
clged by.the achool authorities wilth respect to age, sex, 1n-
tellectual acquirements and territorlal locatlon, but he clalms
that this cannot, under the Constitution, be extended to dls-
tinctions founded upon difference in color or race.. We think
the concession fatal to hls argument.

The language of the amendment 1s broad, and exhlibliis every
diserimination between cltizens as to those rights which are
placed under 1ts protection. If the right therefore of school
authoritlies to discriminate, 1in the exerclse of thelr dlacretior
as to the methods of education to be pursued with different
classed of puplls be conceded, how can it be argued that they
have not the power, in the best interests of education, to

cauge different races and natlonalities, whose requirements are

manifestly different,'to be educated at separate places?"

In Cory v. Carter, 48 Ind. 327, 174m. Rep. 738, the Court states

H The Federal constitution does not provide for any general
system of educatlon, to be conducted and controlled by the
national government, nor dees 1t vest 1n Congress any power
to exercise a general or speclal supervislon over the States
on the subjlect of education...m

On page 762, the Court states further:

HThere being no further restriction upon the leglslatlve power

~
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and discretion, it necessarily follows, that in pro-
viding for thls system of schools, the leglslature 1sg
left free to fix the qualifications of puplls to be ad-

mitted to its benefits, as respects age and capaclty to

learn; to classify them with reference te age, sex,

advancement and the branches of learnlng they are to

pursue; to prévide for the locatlion and bullding of

schoolhouses; and to deslgnate to what schools and in

what schoolhouses the different ages, sexes and degreesg

of prbflciency ghall be asslgned; for these all concern

the good order and success of the system." (Ifallcs ours)

Further, on page 763, the Court states:
"In this system, there ought to be and must be a classifi-
cation of the children. This classificatlon ought to and

will be with reference to some properties or characterlstics

- common to or possessed by a certaln number out of the whole;

and these clasgses may be put into and taught in different

parts of the same school, or different reoms in the game

school-house, or different school-houges, as convenlence

"and good policy may require..." (Italics ours).

B. THE COURT LACKS JURISDICTION OF THE SUBJECT MATTER IN
THAT THE EVIDENCE FAILS TO SHOW THAT PLAINTIFFE8 OR EITHER
OR ANY OF THEM WERE DEPRIVED OF ANY CIVIL RIGHTS, PURBUANT
TO ANY LAW, RULE OR REGULATION OF THE 3TATE OF CALIFORNIA,
OR AT ALL.

1. In discussing the above Juriadlqtienal problem, we deem
1t necessary to take up the questions separately as to the Garden grove
District. We reel that as to thls particular District the factual
situation i1s different.

GARDEN GROVE SCHOOL DISTRICT-

For the purpose of 1llusgtrating the polint, we wlll assume
that Mre. Ochola l1ls a broper party plaintiff in thils action, and we

will assume that her testimony is true. Basing 1ts findlng upon the

e




foregoing assumptlons, this'court would f£ind that she lived within a few
blécks of the Linceln School and that her children spoke the English
language to some degree of efficlency.

The rule of admission of puplls in sald Digtrict as adopted
by the Board of Trustees on SeptegQifmifLwizfu' provided:

"Some problems weréh;;;sented regafﬁing the attendance

of Mexlcan pupils in the school. After some dlscusslon

s motion wes made by Mr. Applebury and geconded by Mr.
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Smith that a policy be adopted whereby there be no
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gegregation of puplls on a raclal basls, but that non-
English speaking puplls, so far as practical should

- e, W™
attend schools where they can be glven speclal instruc-
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tien, that ie not necessary for English speakling puplls,

(W]
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and that due regard be given to the proximity of the

15 % pupllse residence to the nearest school.!

! Therefore, assuming that Mrs. Ochela's testimony is true, and
;ﬁ Kent in excluding the Ochola children was acting contrary to and 1in

%f violatlion of the rule established by the Board of Trustees. He gave no
{i conslderation to the abllity of the children to speak the English lan-
f% guage nor due or any consideration "to the proximity of the puplls

regidence to the nearest school®. If such are the facts, any Superior

Court of the State of Californla would upon app}ication grant a writ of
24 | -ndate, based not upon a violation of the United States Constitution,

26 | nor a violatlon of any statute of the State of Callfornla, but upon a

26 | plain and clear violation of the rule of the governing board of the

27 { Garden Grove Scheol District.

28 If we take the same assumptions in regard to Mre. Slanez who

29 | resided nearest to the Bolsa School, the same conclusion would necess=-

30 | arily follow.

31 Whatever may have been the pollicy of the Board of Trustees prilol

32 | to September 13, 1944, the pollicy thereafter ls clearly set forth in the.
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above Resolutiloen.

In Snowden v. Hughes, 132 Fed. 24 476, C. C. 75 Dist., the

Court states on page 478:

%1t has always been accepted that the Fourteenth Amendment

does not apply to the acts of individuals, (State of Virginia

v. Rines, 100 U. 8. 313, 25 Fed. 667; United States v. Harris,

106 U, S. 629, 1 8. Ct. 601, 27 Fed. 290} that the protection

1t offers 1le only against the acts of States."

The Supreme Court, 1n reviewing and affirming the above case,

in Snowden v. Hughes, 321 U, S. 1, &3 L. Ed. 497, Mr. Justice Frank-

furter in his concurring epinion on page 16, states:

"eeeo. But to constitute such unjust discrimination the
actlon muét be that of the state. 8ince the state, for
present purposeg, can only act through functionarles, the
question naturally arises what functlonaries, acting under
what clroumstances, are to be deemed the state for purposes
of bringing sult 1n the federal courts on the basls of
lllegal state actlon. The problem 1s beset wlth inherent
difficulties and net unnaturally has had a fluctuating |
history 1n the declisions of the Court. (citing cases).

It 1s not te be resolved by abstract considerations such
as the fact that every officlal whe purperts to wleld
power conferred by a state 1s pro tante the state. Other-
wlse every illegal dlscrimlnatlon by a policeman on the
beat ﬁould be state actlon for purpese of sult in a

federal court."

-In the case of FRANK PALOMINO, here the petitioner presents

jo stale demand in any vliew we take of the evldence. Petitioner has

i# within the Garden Grove Disgtrict. Reporters' transcript, page 4g, 1ine

# 7 to page 51, line l9?mmﬁ?mTived nearer to the Hoover School than to
ffany other school 1n the District. If the School Board had any legal




right to require hls children to attend the Hoover School, 1t would be
immaterlial that they based thelr refusal to transfer his chlldren on an
untenable ground. The Court will not pass upon constitutional i1ssues 1if
the case may be declded upon another ground.

In Preclslon Casting Co. v. Boland, 13 Fed. Sup. 877, the Court

states on page 882, ##:
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"Nor will the Court decide guestlons of a constltutional
nature unless absoclutely necessary to a decislon of the

cage (Burton v. United States, 196 U. 8. 283, 295, 25 8. (t.

o4z, U9 1., B4, 482), and never until the facts upon which

its constitutionality depend are before the Court, (Abrams
v. Van Schaick, 293 U. 3. 188&, 55 8. Ct. 135, 79 L. Ed. 278)

nor 1f there is also present some other ground upon which dis-

position may be made of the case. (Ogden v. Saunders, Supra).!

Section 2204 of the Education Code of the State of California

provides in part:

"2204, The governing board of any school district shall:

(a) Prescribe and enforce rules not inconsistent with law
or with the rules prescribed by the State Board of Education,
for its own government, and for the government or.the schools
under 1ts Jurisdiction....”

In view of the general duty of the school board with reference

to the administration of the affalrs of the various schools within the
District, 1t must be implied that 1t has the power to require a pupil
4o attend the school 1n the District nearest to which he resides.

;?ﬂearly then, on any theory of the facts, Mr. Palomino cannot base his

;%Constitution.
29

There 1s no evidence that the petitioner nor any witness

produéed by plaintiff ever at any time applied to the Governing Board

cf the District to admit their children to any school in this District.

No complaint was ever made to the Board of Trustees.
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C. SCHOOL DISTRICTS ARE MERE ADMINISTRATIVE AGENCIES OF THE
STATE. ACTIONS OF SUCH DISTRICTS CANNOT BE CONSIDERED
STATE ACTION, WITHIN THE MEANING OF THE FOURTEENTH AMENDMENT.

In Denman v. Weber, 139 Cal. 452, the Court stated at page 4Sk:

"As has been sald by this court, 'school distrlcfs‘ are

quasl corporatioms of the most limited powers known to the
lawa. The trustees have speclal powersa, and ocannot exceed

the 1limit. They are speclilal agents wlthout general power

to represent the district.” (Citing Shelly v. School District,

103 Cal. 652).

School Districts do not have police powers, Pasadena School

District v. Pasadena, 166 Cal. 7.

Sectlion 2204 of the Educatlon Code provides in part:

nooolk, The governlng board of any school district shall:

(a) Prescribe and enforce rules not lnconslstent with lew

or with the rules prescrited by the State Board of Educatlon,

for 1ts own government, and for the govefnment of the echools

under i1ts Jjurisdiction...®

Sectlon 2204 of the Educatlon Code of the State of Callifornia
gpeciflcally enjolns the governlng board of any school district from
making or enforcing any rules 'inconslatent with law or wilth the rules
pregcribed by the State Board of Educatlon'. Certalnly the Constltutlon
of the United Btates ls the law of Callfornla.

It must follow, therefore, that 1f the rules of the several
districts are in conflict with any provision of the Unlted States Conetl-
tution, they are expressly in violatlon of Sectlon 2204 of the Education
Code. ' |

Here we have the actlion of the most iimited agency known to
the law, which the petiltloners seek to charge as actlons of the State of
California.

Californlas 01l & Gas Co., etc. v. Millar, et al, 96 Fed. 12,
at page 22:

"3ald title 24 embraces Sectlon 1979 above quoted. The

~10-
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1ligbllity declared in said Section 1979 for depriving a
person of rights, privileges, or immunities secured by

the constitution and laws of the Unlted States manifestly‘
depends upon the fact that such deprivation be under color
of some statute, ordinance, etc. of a Stete or territory;
and, therefore, to constitute a cause of actlon under sald
Section, the plaintiff must show, &as part of hls case,
that defendant claims to act under color of a statute,

ordinance, etc. of a State or territory.*

In Jones v. Oklahoma City, et al, 78 F. 24 86, C. C. of.

Appeals, Tenth Circult from syllabus, page 860: |
tDigtrict Court held without juriadiction to entertaln
bill to restrain enforcement of segregation ordlnance
excluding negroes and whites from residing 1n certaln
districts, where there was no diverse citizenship.®
Referring to the petition, the Court stated on page g61,

in holding the complalnt insufficlent: \ '
"There ia no allegation of state action in authorizing
adoption of the ordinance or 1its enforcement-leglislative,

judiclal or executive.”

United Mine Workers of America v. Chapin, 286 Fed. 959,

District Court, 8. D. West Virginia, the Court states on page 962:
"As I view the case, this court hae no Jurisdlction,
because the acts charged are not done under or pursuant
to any law of the State of West Virginla.'

A leading case on this polnt 1s Snowden v. Hughes, 721

U. S. 1, and particularly pertinent is the concurring opinion of Mr.

Justice Frankfurter in sald caas.

~11-
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ANSWER TO THE BRIEF OF AMICI CURIAE AND
PLAINTIFF AS TO THE JURISDICTION OF THIS COURT

I
The Amicl Curlae and Plaintiff in their brief wholly ignore the
fundamental question upon which Jjurlsdiction of this Court depends, which
1s WHERE A SCHOOL DISTRICT HAS CLASSIFIED PUPILS INTO TWO CLASSES AND HAS

| FURNISHED TO EACH CLASS EXACTLY THE SAME EDUCATION AT EQUALLY CONVENIENT

LOCATIONS, HAS SUCH DISTRICT VIOLATED ANY PROVISION OF THE UNITED STATES
CONSTITUTIOR OR ANY LAW OF THE UNITED STATES? In faet in Plailntiffs’
brief on page 4, line 13 to 16, Plaintiff states:
"In the instant case the petitloners do not clalm that
the rights of the chlldren to attend the public schools,
which right 1s undoubtedly created by the State Consti-
tution and laws, has been violated."
Both the brief of the Amicl Curlae and the Plaintiff assume the violation
by Defendants of a violatlon of the Fourteenth Amendment to the Consti-
tutlon. The cases relled upon by Defendants all hold that where equal
facllitles are furnished to the different classes of persons with equal co
venlence to both, there 1s no violatlion of the Fourteenth Amendment nor
any law of the Unlted States.

We have polnted out in our brief that a person 1s a person within
the meaning of the Constltutlon, whether he be Negroe, Chinaman, Japanese,
or of Mexlcan or Anglo-Saxon descent, and 1f 1t be the law, which 1t
has been held to be 1n all cases before the courts, that a colored cit-
lzen has not been denled the equal protection of the laws where he has
been glven an equal educatlon with others although at a different.loca—
tion, how can 1t be held that a cltlzen of any other race would be denled
equal protectlon of the laws under the same clrcumstances?

In all cases clted by Amicl Curlae 1t was alleged §r was a fact
that one class of persons were denled something that was allowed to
other classes of persons.

In the case of American Sugar Refining Company v Loulslana

179 U. 8. 83 clted by Amlcl Curiae, the question involved was a tax

matter and whether or not the classifications for tax purposes was
-12-




IR Y S W X S S S SRy WA PR
A U N~ O © o o a 6 & b & BB S

0
(v}

28
27
28
29
30
31
32

© ® N\ O A b G N -

reasonable and Juarez v State 107 Tex. Cr. 277, catholics were excluded

from grand jurles.

In the case at bar the petitioners were not execluded from anything.
The petitloners recelved exactly the same priveleges as any other clt-

izens.

Likewlse in Bell's Gap R.R. v Pennsylvania 134 U, 8. 232,

the quotation set out by Amici Curlae has no application to the facts in

this case, and the same comment would apply to the case of Mlssouri v

Lewls 101 U.S. 22 as well as Rawlins v Georgia 201 U.S. 638, Traux v

Raich 239 U.3. 33 and other cases clted by Amlci Curlae.

II
Amicl Curiae to support their contention that the rule of the
school district would be construed to be under color of any law,cltes

the case of Barnette v West Virginla State Board of Educatlon 319 U.S.

62l4. An examination of this case shows that under the laws of West
Virginia the State Board of Education was granted by an express. Legls-
lative Act, the right to prescribe the course of studles of all courses
and study, and control the education of all pupils.ln the elementary
schocls, and that the rule adopted by said Board under express authorlty
of the Leglslature required that all pupils in the public as well as
private schools be required to salute the Flag, and in the event that
they did not comply with such rule, they were excluded from school,

the parents
and/would be subject to prosecution if they falled to send thelr chlldrer
to school. The authority granted to the Board of Education was granted
expressly by the Leglslature and the Board in adopting the rule was
carrying out the express mandate of the Leglslature.

As we have pointed out in our brief, in Californla, a

local achool board may make only such rules as are provided for in
Sectlon 2204 of the Education Code, which rules must not be:

H,....1lnconslstent with law or with the rules pre-

scribed by the State Board of Educatlon.....”

~13%-
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In Screws v United States 83 L. Ed 1029 cited by Amicl

Curimse, the court based its declsion upon the fact that in making the
arrest and retaining Hall in custody, the officers were acting directly
under and pursuant to the laws of the State of Georgla.

In the case of Migsourl ex Rel Galnes v Canada 305 U.8.337

the court stated on page 3HU,
", ....1n that view 1t necessarily followed that the

Curators of the University of Missourl acted 1in
accordance with the policy of the state in denylng
petitioner admission to i1ts school of law upon the
sole ground 6f his race'.

In the case of Hague v C.I.0., 307 U.S8. 496, the ordinance in

question was adopted and enforced by a city pursuant to 1ts pollcs
bowers, expressly granted to the clty by the Constitution of New Jersey.

As we have heretofore pointed out in our brief, a school district in

California haas no pollice powsr.

III
Plaintiff in his brief cltes the case of Hamllton v Univer-

gity of California 293 U.3. 245, 1t will be noted in that case that

under the law and Constitutlon of the State of Californla 1t was the
duty of the Board of Regents to determine who and to what extent mil-
itary tralning should be required in the Universlty, and the act of
the Board of Regents would necessarlly have the sanctlon of state law.
In the case at bar it i1s not alleged in the complaint thét the
Defendants or any of them were acting under any law or color of ény law
of the State of California, nor is it alleged in sald complaint that
the petitioners or any of them were denied anything which was granted
to other citizens, nor is there any evldence in this case that the

Defendants were acting pursuant to or under color of any law of the

State of Californla.

1k
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As a last contention, Amici Curiese contends that thig Court
having acquired Jurisdiction the case should be declided pursuant'igmggg
law of Califor&igﬁ It 1s our contention that nelther the Complaint nor
the evidengé shows any facts which would constltute vlolation of the
Constitution of the U, 8. Such a showing would be lmperative for thls

Court to assume Jurlsdiction as stated 1n the case of Willlams v Miller

48 Fed. SBup. 277 at page 279:
"For a plaintiff to invoke succéssfully the Jjuris-

dictlon of the District Court on the ground that

he seeks protection of a federal right, his com-

plaint on its face must appear to ralse a substan-

federal

tisl/question; a mere claim in words 1s not sufficient

(eiting cases). No substantial questlion is pre-

gsented by a contention which 1s obvlously without

merit {citing cases) or on which the Supreme Court

has already ruled adversely (citing cases) and a
. Distrlct Court 1s withouﬁ Jurisdiction.®
’ The exact question invelved in thls case has never been de-
clded by any court in the State of California. Section 8003 of the
Educatlon Code clted by Amicl Curiae permits a raclal segf;gation and in
our opimlon any segregation upon a raclal basis other than as permitted

by said Sectlion would be contrary to the laws of the State of Californla,.

However thls case does not involve a raclal segregation. Here we have

carat

school districts *ﬂé;gmén unusually large mass of people who are un-
famlliar with the English language congregate, often at great distances
from other schools establlshed 1n the distrlct and 1t becomes necessary
for the purpose of aliding these péople to provide accommodations at
locatlons close to where they live, due to the transporfation problem of
transporting them to other localitles where schools are maintained. They

do have a language handicap and the necesslty of providing speclal in-

struction to overcome such handlcap is apparent.

..]_5.-.
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Having established the facllities for speclal instruction at
the location where these people live, 1t would not seem to be unlawful
under the law of California, to require puplls residing ln the dlstrict,
but not close to the schools where these speclal facllitles are available,
to attend that school in the district where special instruction may be
glven.

We can be reasonably certain that under the law of California,
no school district would be required to pick pupils up where they reslde,
especially where they reside in numbers as high as 275, and transport
thesq;@upils 2 or 3 miles for the purpose of mixing them with pupils of

r

othér descent than thelr own.

However the matter has not been decided by any court in
élifornia, and as the practice definitely cannot be considered a viola-
tion of the Constitution of the United States or of any law of the United
States, the matter should be presented-for determination in a state court.

We submit that under the pleadings and under the facts in
thls case, that it appears that this Court does not have Jjurlsdictlon,
as neither the pleadings nor the evidence show any violation of the
Constitution of the United States or any law of the United States and
further, that the evidence wholly fails to show that the Defendants or
any of them were deprived of any civil rights under or pursuant to any law
ordinance or custom of the State of California.

SEGREGATION AS SHOWN BY THE EVIDENCE DOE3 NOT

SHOW UNJUST DISCRIMINATION.

In discussing.this question, we shall discuss each district
ssparately as ws believe that there are substantial differences 1in the
factual situation in each distric?. |

GARDEN GROVE SCHCCOL DISTRICT-

In this dilstrict there are three schools whiéh furnish in-
struction from kindergarten to the 5th grade inclusive, to-wlt: the
Lincoln, Bolsa and Hoover Schools. The Fitz School maintained by this

District inetructs in the 6th, 7th and 8th grades, in which there is no
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segregation by reason of language, handicap or at all. It was admltted
at the trial that the instruction and facllities in each of the schools
are identical. The evidence shows that in additlon to the faclilitles |
furnished 1in the Lincoln and Bolsa Schools, speclally qualified teachers,
and aspeclal instruction is gilven to the pupils of the Hoover 8chool.
Reporters' Transcript pages 101, line 12 to page 103, line 11.

The purpose of the speclal instruction and qualified teachers
is for the purpose of asslsting the puplls at Hoover School in thelr
underastanding of the English language.

Thaet the puplls at the Hoover S8chool are handicapped by their
lack of understanding of the English language cannot be questlioned.
Reporters' Transcript, pages 101, 11ne‘12 to page 103, line 1.

Can it be saild that the School Board was unjust in providing
spécial instructors and specisl instruction to these puplls who were
deficient in their English: If the Board is to be consldered unjust,
who is 1t unjust to? Would it be to the pupils of Hoover School, or to
the puplls of Lincoln and Bolsa Schoola?

We cannot see any injustice in the action of the Board, in
requiring pupils who are deficient in the Englieh language to attend the
school in the Diatrict where speclal alds and ékperienced teachers are
provided to assist those puplls to overcome that speclific deflclency.

The evidence shows that of the puplls attending the Hoover

School, 279 of them reside nearer to the Hoover School than to elther

the Bolsa or Lincoln School. Reporters' Transcript, page 56, line 15 to ]

and that of the 522 pupils attending the Lincoln and Bolsa schools, Lgp
of them reside nearer to the Lincoln and Bolsa schools than they do to
the Hoover School.

The Hoover School is one and one-half to two miles distance
from the Lincoln School and about the same from the Boléa School.
Reporters' Transoript, pages 637, line 22, page 63, line 1, page 56
line 16 to 18. It will be seen therefore, that at least 279 of the

pupils attending the Hoover School have segregated themselves by being

-17-
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| beneflt the 30 others to attend the same echool as the 279 Spanlish speak-

‘gpeaking puplls are retarded for at least two years by reason of thelr

g

in the community surrounding the school.

The evidence shows that some 307pup115 other than Spanilsh
speaklng puplls, reslding nearer to the Hoowver School are transported to
elther the Lincoln or Bolsa SghoolQ 'Heporters' Transcript, page Bl1l7,
line 12 to 17. Can thls be deemed unjust dilscrimlnation? Agaln the
question arlses, who 1ls lt'unjust dlscrimination agailnst? Would 1t benefift
the Spanish speakling puplls to have 30 others in thelr school? Would 1t

ing puplls attend?

There 1s no guestion under the evidence but that the Spanish

language handicap. Would 1t be good Educationél Pollcy to require these
30 puplls to éttend the Lincoln or Bolsa School for two years and there-
after to attend the Hoover Séhodl? It would seem to us that the better
policy would be that followed by the Board of Trustees, to-wlt: that
having once enrolled 1n elther the Lincoln or Bolsa School and having
made acqualntances and assoclatlons in that school, the pupll be permittedr
to remaln there untill graduating'rrom the Fth grade.

Surely the transferring of the puplls from one school to
another would not beneflt the morale of the pupll transferred, and such
procedure could not possibly be of assistance to the puplls 1n the Hoover
School. |

We feel that a far more serious questlon of unjust dlscrim-
ination would arise should thlas Dlstrlct attempt to mix the puplle 1in the
Digtrict. |

The Spanlsh speakling people have a constltutional right to
live wherever they want to live, gnd they have a constltutional right to
speak the Spanish language among themselves and in their homes. As
shown by the evidence, 279 of the Eagmzfpils enrolled in the Hoover School
reslde nearer that school than any.other school, the dlstances from the
Bolsa or Linceln Schools belng from one and one~half to two mlles.

Assuming that the Distrlct attempted to mix the pupils, 1t
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gjﬁwould be necessary to declde which individual puplls would be required to

lquired to transfer to Hoover. If the transfer was redqulred on an attain-

|transfer to Lincoln, and whlch of the others now at Lincoln would be re-

ment basls, the pupll upon transfer would be marked elther as one of high
or low attalnment lmmedlately, and would become the obJect of envy or
ridicule. Thus would class antagonlsm be fostered.

If the transfers were on a level of attalnment, 1t could re-
sult in the high level all going to Bolsa, the middle level golng to
Hoover, and the low level golng to Lincoln, which would brand each pupil
in the community elther as hlgh class, mlddle clasgss or low class; this in
the common school system of California.

It will be seen that of the 292 Spanish speaking puplls in
this Dlstrict, 279 of them are segrepgated by thelr own act of living 1in

the community surrounding the Hoover School, and only 13 of. them are

segregated by reason of the rule of the School Board. We cannot see how

1t can"ﬁeﬂgensidered unwise or unjnsﬂwfo”require the 13 to attend the
only school 1n the District where speclal facllltles are necessarlly pro-
vided to take care of the 1ldentical language diffliculty these 13 are
handlcapped by.

Under the provisions of Sectlon 2204 of the Educatlon Cods,
the Board of Trustees of any school dlstrlct may make reasonable regul-
atlons for the allocatlon of puplls to the schools maintained by it, and
i:ﬁiﬂxmgxznt may lawfully require pupils to attend the school located
nearest to hls resgldence, may in its discretion permit certain pupile'

LRI e rmm‘”"“w
for any cause which the truetees deem reasonable, to attend a school other

than the closest to his residence.

The petitioner in thle district lived nearest to the Hoover
School 1s, therefore, 1n a different class than ls Mrs. Ochola and the
other witness. Just what motive he had back in 1941 in requesting to
enroll hils chlldren in the Lincoln School 18 not at all clear from the
evidence. It does appear that he enrolled the children 1in the Catholic

School where Selly 1s now in attendance. He never requested that Sally be

-19-
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enrolled in any school in the Garden

son Arthur in the Freemont School in the Santa Ana District.

A3 to the Ochoa children Mr. Kent testified;

HQ Then, Mr. Kent, tell me what you remember of

the policy of the Board, i1f that was an inadvertence
on your part. What was the policy of the Board?

A I have Just related it. Do you want me to do 1%
agein?

Q Yes. Will you, please, slr?

A We were to take into cinslideration the abllity of
the child to spesk English, and the proximity of the
home, the adaptabllity of the child to the assimlla—-
tion of the school subjects taught, and that if we felt
it advisable, we should send the children to the
Hoover School where we have speclal fteachers, and if
we felt they could do the subj]ect-matters, or they
were sufficiently adapted, they were to be given an
opportunity in the other schools upon redquest.

Q However, if there was no request made, the
children of Spanish descent were to go to the

Hoover 3chool?

A No, no. Would you like me to explaln that further?
Q Yes, sir.

A What you asked was, 1f no requests were made they
would automatically go to the Hoover. That is not
true. When they start school, if they were able to
come up to the English-speaking students, or Lincoln
School students, I h;d the right to place them in
the Lincoln School. Buft in this particular‘case, I

believe that it was merely a trial, and I placed

ey AR AT R

Mrs. Ochoa's children there, and during the year 1

had 1300 children to think about, and I forgot com-

—20-
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would require alterations to lncrease its capaclty, and that the pupil

I are 5 of Mexlcan descent and 292 others; in the McKinley School, 20 of

pletely about Mrs. Ochoa, but 1f she had made a

request, 1f Mré. Ochoa had, we certalnly would

have granted 1t. I have never had a request from

Mrs. Oc¢hoa during the entlre year.!

_ If 1% be the purpose of this District to segregate puplls
solely upon the ground that they are of Mexican descent, why 1s 1t thet
all the chlldren after completing the 5th grade are put together in the
Fitz School?

SANTA ANA SCHOOL DISTRICT -

It 1s our contentlon that in this District there 1s no segre-
gatlon of puplls by reason of any rule or regulation of the Board of
Education. Here the éegregation'is made by the people of Mexlcan descent
themselves. The general policy of the Board is that the pupll must
attend the school located in the zone in which he lives.

The record shows that 95% of the people residing in ‘the
Fremont School zone are of Mexlcan descent. Reporters' Transcript page
591, line 20, that there'are 725 pupils_in attendance. Reporters' Trans-
cript page 576, line 11, that 1t has sdmht teachers; that the pupll load
per teacher is 32 #. Reporters' Transcript page 576, line 11. The
Franklin now has more puplls per teacher than the clty averege. HReporterg
Transcript page 576, line 17. It appears that the east line of the
Fremont zone pésses through a Mexlican community placing some Mexican

descents 1n the Franklin School. Reporters' Transcript page 591, line 4
That the Franklin School 1s filled to capaclty and that it

load per teacher 1s 34. Reporters' Transcript page 576, line &.

It further appears that the Wilson School is filled and that
the pupil load péer teacher is 32 %. Reporters' Transcript page 577, line
2 to 5. It further appears that there are in attendance at the Franklin

School 76 of Mexican deacent and 161 others; in the Lowell School there

~21-
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Mexican descent and 237 others; in the Roosevelt School, 90 of Mexican
descent and 180 others; in the Mulr School, 63 of Mexican descent and &0
others; in the Lincoln Schobl, 12 of Mexican descent and 69 others; in
the Edigon School 9 of Mexican descent and 323 others.

The evlidence falls to show any plan or scheme on the part of
the Board of Education to segregate puplls of Mexican descent solely on
the ground they are of Mexican descent. The lines were drawn for the
sole purpose of allocating the pupils to the geveral schools in propor-
tion to the facilities available at the several schools and the evidence
shows that the Board 4id a fﬁir and honest Job of allocatloé of puplls.

How can 1t be considered unjust or arbitrary for the Board to
locate one of the finest school plants in the Dlgtrict right in the com-
munity 1nhabited by people of Mexican descent? Was 1t unjust to provide

that community with a civic center and playgrounds for civic activities

‘and recreation?

The puplls attending the school seem not to think 1t unjust.
The Fremont has the best attendance record_in the City. Reporters!
Transcript page 569, line 21.

The pupils in all zones are permitted to attend the school
maintained in that zone regardless of their origin. Reporters' Transcrip
page 620, l1ine 12 to page 624, 1line 22. |

In the Fremont zone gome 12 or 14 pupils of Mexlcan descent
are permitted to transfer to the Franklin School, and 26 other than of
Mexican deacent are permitted to transfer, None are required to transfen
Reporters' Transcript page 620, line 13.

In the Delhl zone there are 232 pupils of Mexlcan descent.
Reporters' Transcript page 213, line 5l. That there are.residlng within
this zone 5 puplls who are not of Mexlcan descent, who are permitted to
transfer to another school. Reporters' Transcript page 214, 1line 7 to
line 10. Last year there was in attendance at this aschool one pupll of
other than Mexican descent. Reporters' Transcript page 614, line 16 to
20. The Logan District 1s a golid 1little Mexican center and there 1is no
evidence that transfers have been requested. Reporters' Transcript page

622, line 4 to 10.
: -22-
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If the Board sought by plan and design to segregate puplls of
Mexican descent upon that ground, why is 1t that there are puplls of
Mexican descent in every school, except three jn the Digtrict? -

In referring to the authority“;;W: Board of Education toi”»
divide a district into sub-districts, the Ill.App. Court held in People

ve Board of Educatlon, 26 Ill. A. page U476:

1. "It is within the power of a Board of Education to lay off
and divide the dlstrict into sub-districts, establish therein schools of
different grades and apportion pupils to the several schools.”

2. "If, in the exercise of thesgse powers, the rules and orders
made are reasonable, necessary and such as willl best afford all chlldren
of school age within the district the beneflts of proper lingtructlon,

they will be sustained by the courts.'
In the case of Reed v. Mason County Board of Education, 220

Ky. 489, 295 8. W. 436, the court of Appeal of Kentucky in constructing

statutes of that State which provlded:
Wgubject to the course of study and to the by-laws and pol-

icles of the State Board of Education, the County Board of Educatlion shall
determine by the consent and advice of the County Superintendent the
educational policies of the County, and shall prescribe rules and regu-
lations for the conduct and management of the schools.”

The County Board of Education, subject to the laws and
regulations of the State Board of Education, ehall, with the advice and
asslstance of the County Superintendent, administer, grade and standardilze
the achools under 1ts Jurisdiction.

Held, page 437, "Under these sections of the Statues, the
County Board of Education undoubtedly has the power to lay off the County
into high school districts and to provide that those who reslde 1in the
respective high school districts shall attend the high school in that
district, at least where 1t acte reasonably in so dolng. Without this
power, the County Board of Education, having provided educational faclli-

ties for all the students of a district, might be compelled to provide
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other facilities for such students who might wish to attend other schools.
Such & sltuation would tend to disrupt the financlal arrangements of the
Board and in a large measure to defeat the educatlonal policy."

gtate ve Board of Education of Wilmington School District,

28 N. E. Rep. 2d at page 497, Supreme Court of Ohlo, June 26, 1940:

WRelators' sult 1s based upon the claim that thelr children
are belng deprived of thelr right to attend the elementary school 1n the
dlstrict most convenient to thelr home in furtherance of a purpose of the
board of educdtion to meke the Midland School a segregated school for the
excluslve use, accommodation and training of “colored‘children.ﬁ |

The respondente claim that the Midland School has adequate
facllitles; 1s fully equipped; offers the same courses ofinstruction as
every other public elementary school in the district; uses the same text
books; has competent teachers and provides every adventage for the ac-
quleition of education that 1s furnished in any other public elementary
school of the dlstrict; that the assignment of the chlldren of relators
to the Midland School was made by the Board of Education under and pur-
suant to its dlscretionary suthority conferred by gtatute to equalize the
number of students in the various schools in the dlstrict according to the¢
physical accommodatlon of the school; that such assignment was mede by
the Board of Educatlon in good falth in an effort to begt promote the
interests of education in such dlstrict; and to facilitate such purpose,
motof bus trensportation hae been provided for all puplls living 1in ex-
cess of one mile from the eschool to which théy are assigned, and 1ls now
and hes been avallable to the relators' chilldren.

; There 1s no evidence in the record, nor 1s 1t clalmed that

fhe Board of Education has t&ken‘action by resolution or otherwlse to
Rfmake the Midland School a segregated school for Negroe children. The
superintendent of schools, when called by the relators'; testified that
the assilgnment of puplls 1ls not and cannot be made according to geo-

graphlcal lines; that the Smlth Place School 1s located in the most
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densly populated portlon of the City and that half the grade puplls of the
City live in "very close proximity" thereto. It thus became necessary to
asslgn many puplls in that ficinity to other bulldings, each case belng
considered on 1ts own facts, the general infention and purpose belng to
so allocate the pupills that each school would have approximately the same
number of puplls per room and the same cost of lnstruction per pupil.
Though there was & less number of puplls 1n the Mildland School]
there was approximately the same number of puplls per room as in the |
other schools. it is conceded that the equlpment, teaching faclllties
and other accommodations of the Midland School are in every way equal to
those provided for the other schools. The relators' in thelr testlmony
indicated their complaint was not based upon any racial dilstinectlon, but
only upon lnconvenience. The record shows the following testimony of one
of the relators!
| The Court: "You have no ohjectlon now to the Midland School
by reason of distance or anything of that kind?"
Answer: '"No, I don't. Other than I asked permission to
send them to the school nearest my home."
Question: "There 1s no other reason why they shouldn't go
to the Midland School now, so far as you are concerned?
Answer: "No, there isn't. Only I would like for them to
to to the school nearest home. It would be more conven-
ient for me."
Section 7684, General Code, provides as follows:
F;“Boards of Educatlon msy make such an asslgnment of the youth
of their respective dlstricts to the schools establlshed
fq by them as 1n thelr oplnion best wlll promote the lnterests
of education in their dlstricts.”
(1-3) By the provlsions of this Statute, broad power and
discretion are conferred upon boards of education to so asslgn puplls to
the various schools of thelr districts as they 1n good falth belleve will

best promote the interests of educatlon. The Court cannot control that
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discretion or substitute its own discretion for that of the board of
education. Those affected by such order of asslignment of puplils are not
entlitled to a review of that action of the board in a mandamus proceeding.
" Conditions manifestly made 1t necessary to assign many puplls
1iving in the vicinity of the Smith Place School to other schools. It
1s to be observed that the relators' résided a half mile from the Smlth
Place School. Action of the court directing that the assignment made Dby
the board of educatlion be altered and the relators' children permitted to
attend the Smith Place School must logically be followed by the further
direction that two pupils essigned to that gchool be transferred else-
where. The court thus would be making a selection that 1s within the
absolute power and discretion of the board of education.

(4) Upon the matter of alleged discrimination, 1t may be
observed that the record discloses that heretofore white children have beep
assigned to the Midland School and colored ghildren have been assigned to
the Smith Place School; in fact, the oldest son of the relators' had
attended the Smith Place School through the entire seven grades. It does
not appeer, therefore, that a fixed polloy had been adopted by the board
of oducation making any clessification, distinction or discrimination on

the bagis of race or color.

It has not been established that the respondents have falled
or refused to perform a duty speclally enjJoined by law. The Judgment of
the Court of Appeals 1s accordingly affirmed.

Judgment affirmed."

We submit that there 1s positively no evidence from which 1t
can be held that that Board has designedly and in bad falth segregated

any pupils in this dletrict.
EL MODENA SCHOOL DISTRICT -
In this Pistrict two schools are maintained‘Which give in-

struction from kindergarten to the 8th grade. The schools are located

upon the same campus and the playground area is about 100 yards square.

Reporters' Transcript page 334, line 2 to 10.
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The Roosevelt School has four teachers and a pupll enroll-
ment of 108; of the 108 puplls 25 are of Mexlcan descent and 83 others.
Reporters' Transcript page 335, line 7. 1In the Lincoln School there are
elght teachers. There are enrolled in the Llnecoln School 249 puplls all
of Mexlcan descent. It appears that 1t would be impossible to accommo-
date all the pupils in elther the Roosevelt or Lincoln School. Reporters!
Transcript page 328, line 12. Reporters Transcript page 332, line 6 to
line 17, page 333. The chilldren who enroll in the Lincoln School are
deflclent in the Engiiéh language. Reporters' Transcript page 301, line
11 to line 11, page 302. The children voluntarily enroll in the Lincoln
School. Reporters' Transcript page 302, line 11 to page 305, line 18.

There 1s no evidence that any persbn, other than petitioner-
Ramirez ever made any request to enter thelr children in the Roosevelt
School.

It appears that the pupils from both schools have the same
opportunity td use the playgrounds. Reporters' Transcript page 296,
line 6 to 11, pﬁge 299 and page 344, line 2 to line 6, page 335.

The majority of American citizens in this district are of
Mexican descent. Reporters' Transcript page 328, line 18.

Never before thé filing of this lawsuit did anyone complain

to any member of the School Board or the District Superintendent as to

. the method under which the schools were being operated.

The petitioner Lorenzo Ramirez offered to enroll hie children
after the school term commenced. At that time he was informed by Mr.
Hammerstein that the Roosevelt 8chool was filled, that there were no
desks for his children in the Roosevelt School. Reporters' Transcript
page 280, line 18 to 25 and page 330, line 11 to line 23. |

Here the School District is in good faith making the best
out of the limited facilitles they have. The case of Sfate v. Board of
Education of Wilmington School District 28 N. C. Rep. 24 page 497,
gupra 1ls squarely in point.

Clearly the School District here cannot be charged wlth
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f‘,s‘ii‘ thlis actlion, the Board of Trustees decided 1n good falth to unify the

segregation solely on account of Mexlcan descent, as there are puplls of
Mexican descent 1in both schools.

The evidence 1s undisputed that at the time petitioner offer-
ed to enroll his chilldren 1n the Roosevelt School there were no facllitles
avallable to accommodate them at that school.

There 1s no evidence that this Dlstrict ever at anytime re-
fuged to admlt any other puplls upon reguest.

THE WESTMINISTER SCHOOL DISTRICT -

This District did malntain two schools furnishlng instruction
from the kindergarten to the &th grade. In the Westminister School there
were enrolled 642 puplls of which 14 were of Mexlcan descent. In the
Hoover School there were enrolled 152 pupils of Mexlcan descent. The
two Schools were located three blocks of each other. That of the 152
pupils, only approximately 40%Z of them were unable upon entering the
first grade to speak or understand the Engllsh language.

In this District on January 16th, 1944, and before the filing

two schools. So for as thls District 1s concerned the lssues of thils
case are moot gquestlons.
S
PETITIONERS ARE NOT REPRESENTATIVE CF ANY CLASS -
The Complaint alleges, No. XXIII, page 6, of the Petition:
"This action 1s brought on behalf of petitioners and
gomeé 5000 other persons of Mexican and Latin descent and
extraction, all ciltlizens of the Unlted States of America,
residing wilthin sald District. That the questions 1n-
volved by'these proceedlings are one of a common and
general interest and the partles are numerous and 1%
1s lmpractical to briﬁg all of them before the Court.
Therefore, these petitloners sue for the beneflt of
all.“‘

The evidence shows that for educatlonal purposes all persons

of Mexlcan or Latin descent are not in one class. Eome of them spesk
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English with some degree of efficiency; others do not speak English.

The authority for bringing a class actlon in thls type of
litigation 1s subdlvislon 3 of rule 23 Federal Practice and Procedure.
The basls of such & sult must be, "... a common questlon of law or fact
affecting the several rightsS.ce..”

Actlons brought under sald subsectlon 3 of rule 23 are known
as The Spurlous Class Sults. The Judgments in such sults binds only
the named partles and all who had intervened, but would not bind others
beyond the principle of stare declsis, which operates as to all Jjudg-
ments. (Moores Federal Practice. Under the New.Federal Rulesg, vol. 2
page 22M1.)

GARDEN GROVE SCHOOL DISTRICT -

Here the petitioner, Frank Palomino, resides among the 279
who have gegregated themselves by llving nsarer to the Hoover School
than to any other school in the District. Reporters' Transcript, pages
517, line 9 and page 45, line 4 to 14. Hils interest would be identical
with other puplls living nearest to the Hoover School who wished to
trangfer to the Lincoln School, gome 14 to 2 miles dlstant. To hold
that Mr. Palomino's children must upon request be transferred to the
Lincoln School, thls Court would have to hold that under Section 2204 of
the Educatlon Code, the Board of Trustees are wlthout authority to re-
quire puplls to attend the school nearest to which they reside. Such a

holding would be contrary to the authorltles which are cited on pages

23 to 24 of this brief.

_ There 1s no common question of law or fact common to this
ﬁetitioner and any other witness in thig District.
1 The principle of law applicable to the case of the petitiloner

;18 entirely different than the princlple to be applled 1n the cages of

! the other witness produced by plalntiff.

In the case of the other wltnesses, they reslded nearer to

elther the Lincoln School or the Bolsa 3chool than to the Hoover School.

Reporters' Transcript page 9, line 25 and page 56, line 14 to line 18&.
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It might very well be held unreasonable to require puplls to attend a
gchool other than the closeat to which they reside, if sufficient facll-
ities are avallable 1in the néarest gchool. Thus in this case, the petl-
tioner and the other witnesses are representative of two dlstinet classes.

Under the facts here 1t could very well be declded that Mr.
Palomino has no cause for complalnt, while in a dlfferent actlon the
other wlitnesses wouid have. |

To hold that Mr. Palomino must be permitted to transfer his
children to the Lincoln School would be to hold that any or all of the
279 pupils residing nearer to the Hoover School must be permitted to
transfer, thus taking from the Board of Trustees the right to make reason-—
able or any rules or regulations as to the éliocation of the puplls to
the schools established and maintained by 1t.

If it be concluded, as we deem 1t must be, that Mr. Palomlno
be denied rellef in this action, then the actlion as to thié District must
fall and Judgment should be for the defendant so far as thils Dilstrict is
concerned. |

The rule is stated in 47 C. J. 99, on page 5l:

ﬂIf the party named as plaintiff in a representative
ﬁiuit fails in his suit, those whom he represents must fail,
for the rights of those represented cannot rise higher

thﬁn those of the party named as plaintirf,!

SANTA ANA SCHCOOL DISTRICT -

In the Santa Ana District the petitioner and Mrs. Fuente are
undoubtedly in one class.

EL. MODENA SCHOOL DISTRICT - _

In this Diastrict it appears that petitioner Lorenzoc Ramirez
enrolled his children, after the term had commenced. Reporters' Tran-
script page 329, line 2 to 6. That at that time the Roosevelt School
was filled to capacity. He didn't request that the Roosevelt School be

opened to all puplls of Mexican descent. Reporters!' Transcript pages

330, line 11 to 16.
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The other witness in this Digtrict stated that for more than
five years prior to the commencement of this actlon, no one had asked
admigsion to the Roosevelt School. Clearly it cannot be seald that this
petlitioner represents anyone other than himself,

WESTMINSTER SCHOOL DISTRICT -

In thls case the petitioner dld make some showlng that he

ﬁépresented a class of persons of Mexican descent, but 1t must be gssumed__

&

ﬁgthat he represents a clags of Mexican descent who speak the English

language to some degree of effliclency.

ANSWER TO PLAINTIFFS' ARGUMENT ON THE FACTS

In discussing tﬁe Garden Grove District page & to 18 of
Plaintiffag' brief, an effort 1s made by Plaintiffdto meke it appear that
Mr. Kent personally does not have a high regard for persons of Mexlcan
descent. In this effort Plaintiffs' cite lsolated excepts from the
record and reaches unwarranted conclusions. Plelntiffs' wholly lgnore the
facts as they pertain to thils District.

We have set forth the facts as they appear to us on page 11
to 20 of this brief.

We have also set forth hereinbefore the facts as we see them
from the record, as they pertain to the other districts.

CONCLUSION

We submit that the evidence wholly falls to show that any
rule or practice of any of the school authorltles 1in any of the dlstricts
are in violation of any provislon of the Constltution of the United
States or any law of the United States, and that Judgment herein should

be for4 Defendants.

COUNSEL

Attorneys for Defendants
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